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Umteb States Court of Appeals 

DISTRICT OF COLUMBIA 

April Term, 1945 


No. 8932 

Benjamin H. Jones, appellant 

v. 

Ray L. Huff, General Superintendent, D. C. Penal 
Institutions, appellee. 


APPEAL FROM TEE DISTRICT COURT OF THE UNITED STATES 
FOR TEE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


counterstatement of the case 

This appeal is taken from the refusal of the Court below to 
grant relief by habeas corpus from confinement after convic¬ 
tion of crime. The petition was permitted to be filed without 
payment of cost, but the writ was denied. 

In September 1943, in Criminal Case No. 72428, in the 
District Court of the United States for the District of Columbia, 
the appellant was convicted of forgery and uttering and sen¬ 
tenced to a term of one to three years. From his place of 
confinement at the District of Columbia Reformatory at 
Lorton, Virginia, he sought his release in a petition for habeas 
corpus (App. —). The petition alleged that the appellant 
had been denied due process by the incompetence of his at¬ 
torney, and by an adverse ruling of the Court (App. —). The 
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complaint against the attorney was that he had not produced 
at the trial witnesses whose names had been given to him by 
the appellant and who the petition alleged could have proved 
appellant’s innocence, and that he had failed to object to the 
testimony of a police officer as to an oral confession by the 
appellant which the petition alleges was obtained by force 
(App. A). The ruling of the Court complained of was the 
Court’s refusal to permit the jury, at its request, to view 
a certain specimen of handwriting because it had not been re¬ 
ceived in evidence (App/^-). 

The record on this appeal contains correspondence indicat¬ 
ing that an attorney was appointed to investigate the matter 
and to report back to the Court his views (App. <6). The 
attorney addressed a letter to the Court under date of July 
12, 1944, concludingthat there was no basis for the issuance 
of the writ (App.AA). On August 12, 1944, the attorney 
wrote another letter to the Court stating that the petition 
raised an issue of fact which ought to be decided (App/**-). 
Still later, the attorney wrote a letter to the appellant, undated 
but in answer to a letter of appellant which was dated August 
30,1944. In this letter the attorney stated that habeas corpus 
would be of no avail, and that no remedy was available to the 
appellant except a pardon or parole (Appu/^-). The Court, 
on September 21, 1944, signed an order denying the writ 
(App?-*-). and thereafter the appellant was permitted to prose¬ 
cute this appeal in forma pauperis (App r^-). 


SUMMARY OF ARGUMENT 

The petition on its face did not recite facts compelling the 
issuance of the writ. This Court has ruled that only in the 
most extraordinary circumstances will relief be available by 
habeas corpus from alleged ineffective representation of coun¬ 
sel. The record shows that the Court below was concerned 
to give the appellant an opportunity to state more conclusive 
facts justifying his release, and that the attorney appointed 
for this purpose concluded that there was no ground for the 
writ. Under these circumstances, the Court below did not 
abuse its discretion in denying the writ. 
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ARGUMENT 

In his petition the appellant alleged that in his criminal 
trial his attorney was incompetent and the Court made an 
improper ruling. The incompetency of the attorney was said 
to consist (1) in his failure to produce witnesses which would 
have proved the innocence of the appellant and (2) in his 
failure to object to an inadmissible confession. The ruling 
of the Court complained of was that the Court would not 
permit the jury to see a document which had not been received 
in evidence and which the jury requested permission to see. 

Granting that these events occurred in the trial of the ap¬ 
pellant, it is plain that a trial otherwise regular, as this must 
be presumed to be, would have vested in the Court, after con¬ 
viction, jurisdiction to impose the sentence. That is the only 
question which the petition in the instant case couid raise. 
The appellant did have an attorney, and an attorney of his 
own choosing. He was, therefore, not denied the assistance 
of counsel as guaranteed by the Sixth Amendment to the 
Constitution of the United States. His complaint insofar as 
representation is concerned is that it was so ineffective as to 
deprive him of due process. The case is, therefore, brought 
squarely within the ruling of this Court in Diggs v. Welch, 
No. 8880, decided February 26, 1945, 148 F. (2d) 667. In 
that case this Court stated that ineffectiveness of representa¬ 
tion by an attorney must be so gross as to make of a trial a 
farce and mockery of justice and thus to render it the duty 
of the Court to interpose. Judged by this standard, it is 
quite obvious that a trial having only the defects which the 
petition in this case alleges is adequate. 

As to the Court's ruling, the petition itself states that the 
Court in excluding the document from the view of the jury 
did so because the paper had not been received in evidence. 
If that be the case, the ruling was correct and would not be 
subject to criticism even on appeal. 

Cases recently decided by this Court would seem to dispose 
of the question raised by the petition in the instant case. In 
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the case of Strong v. Huff, No. 8766, Decided April 23, 1945, 
148 F. (2) 692, this Court stated: 

For this reason we believe that, in the absence of 
exceptional circumstances surrounding the trial, the 
presumption in favor of the regularity of judicial pro¬ 
ceedings must be held to prevent a review of the ad¬ 
mission or exclusion of evidence, or of the conduct of 
an attorney during the trial unless there is a written 
transcript of the proceedings or some other form of 
certification or agreement which makes reconstruction 
of the record by oral testimony unnecessary. The ex¬ 
ceptional circumstances which might rebut the presump¬ 
tion of regularity of the proceedings would include 
matters like mob violence or great public prejudice 
in the community or improper conduct on the part of 
the prosecuting attorney. 

In the instant case there was no report or record of the trial 
and the circumstances of this case were not exceptional. 
Hence, the language quoted is applicable. The ruling in the 
Strong case was followed so as to cause affirmance on the same 
date, April 23, 1945, in the cases of Reed v. Huff, No. SS48, 
and In Re Sheehan, No. S799. In the Reed case one of the 
grounds for habeas corpus was that the attorney for the ap¬ 
pellant had not procured witnesses for the appellant at his 
criminal trial. In the Sheehan case one of the grounds stated 
for release on habeas corpus was that the Court-appointed 
attorney for the appellant was disinterested and made no ob¬ 
jections and took no exceptions to the rulings of the Court at 
his trial. 

The foregoing argument has proceeded as though the petition 
had been summarily denied in the Court below. However, 
the record does show* that the Court appointed Mark P. Fried- 
lander, Esquire, a competent and experienced member of the 
local bar, to investigate the statements made in the petition 
of the appellant which had been submitted for filing and to 
determine -whether “there is any possible basis for the filing 
of a petition” and, if so, to assist the appellant in preparing 
one (App. —). Cf. Walker v. Johnston, 312 U. S. 275, 284 
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(1941). As early as July 12, 1944 (App. —) Mr. Friedlander 
had interviewed the appellant and three of the persons whose 
names he had furnished him—presumably the persons referred 
to in his petition as witnesses who could prove his innocence 
(App. —). At that time (App. —) and some two months 
later (see Mr. Friedlander’s letter to appellant written shortly 
after August 30, 1944, App. —) Mr. Friedlander was of the 
opinion that there was no basis for a writ, although during 
that interval he did write a letter dated August 12, 1944, to 
the Court stating that he believed the Court should ascertain 
the truth or falsity of the facts stated in the petition (App. —). 
In view of this correspondence and of the fact that Mr. Fried¬ 
lander did not prepare a supplemental petition for habeas 
corpus, it is fair to presume that the investigation did not 
furnish facts which could supplement and make adequate the 
inconclusive and inadequate statements of the petition which 
the appellant himself had submitted for filing. Whether that 
presumption be indulged or not, certain it is that the appel¬ 
lant’s own petition fell far short of the standard set by this 
Court in the case of Dorsey v. Gill , No. S811, decided February 
26,1945,148 F. (2d) 857. 


CONCLUSION 

By the extraordinary remedy of habeas corpus the appellant 
seeks to set aside his conviction on grounds which would prob¬ 
ably not have succeeded on direct appeal. His petition does 
not allege facts which, if true, would deprive the Court which 
pronounced the judgment of sentence on him of jurisdiction 
to do so. Neither was capable counsel appointed for the pur¬ 
pose able after investigation to do so. Hence, the Court below 
acted properly in denying the writ. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney. 

Charles B. Murray, 
Assistant United States Attorney . 
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District Court of the United States for the District of Columbia 

Habeas Corpus No. 2779 

Benjamin H. Jones, petitioner 
vs. 

Ray L. Huff, General Superintendent D. C. Penal 
Institutions, respondent 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the District Court of the United 
States for the District of Columbia, at the City of Washington, 
in said District, at the times hereinafter mentioned, the follow¬ 
ing papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

* 

1 In the United States District Court for the 

District of Columbia 

Habeas Corpus No. 2779 

Benjamin H. Jones, petitioner 
v. 

Ray L. Huff, respondent, General Superintendent D. C. 
Penal Institutions, Lorton, Virginia 

Filed September 21,1944. Charles E. Stewart, Clerk. 

Petition for writ of habeas corpus 

To The Honorable James W. Morris, Associate Justice, United 
States District Court for the District of Columbia, Wash - 
ington, D. C. 

Comes now your petitioner, Benjamin H. Jones, deposes and 
says that he is a natural born citizen of these United States of 
America, of lawful age, and sets out herein a question as to the 
violation of his constitutional rights, in the form of illegal de¬ 
tention by the Respondent Ray L. Huff, General Superin- 
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tendent, D. C. Penal Institutions, Lorton, Virginia, within the 
lawful jurisdiction of this honorable court, that the cause on 
pretence of such imprisonment and restraint is a pretended 
judgment of conviction and sentence in the United States Dis¬ 
trict Court, rendered on the ISth day of October, 1943. 

That the said Commitment and imprisonment are illegal and 
therein illegality consists of the following and amongst other 
things to wit: 

In the language set out in the Fourth Amendment of the 
Constitution it is clear that the rights of the petitioner have 
been violated, and will be proven by the allegations -which are 
to follow: 

That on the Third day of August 1943, this petitioner’s home 
was entered and he was seized and placed under arrest from the 
securiry of a private residence, 110 G. Street, N. W., D. C., 
without the formality of a warrant duly sworn, particularly 
and clearly describing the place to be entered and the person to 
be seized. That the arrest was based upon information, re¬ 
ceived by the Police Department; That showed no justification 
for arrest by Detective Sergeant Lusky, without warrant duly 
sworn. That he was taken to the Police Headquarters, under 
threats of violence and trouble unless he accompany said de¬ 
tective peacefully. 

Once there he was accused of forging a check against a former 
employer, which was denied, but under what is known 
2 in Police circles as the Third Degree of questioning the 
petitioner was forced to state that he had forged the 
checks in question. Petitioner only made this statement so that 
the detective would leave him alone. Asked to sign a state¬ 
ment, he refused. The petitioner knew full well that a con¬ 
fession received while under duress and before he was arraigned 
could not be used or introduced as evidence at the trial of the 
accused. 

The petitioner gave to the detective a sample of his hand¬ 
writing for comparison with the forged instrument, this was 
done and there was no comparison. 

Petitioner was taken back to No. 1 Police Precinct and there 
lodged incommu’icado and was not allowed to contact an attor¬ 
ney, a bondsman, or his wife, nor was he allowed to have at 


13 


his request a paper and pencil with which to prepare a petition 
for Habeas Corpus. 

That the hearsay evidence on testimony which was forced 
from your petitioner was used against your petitioner at the 
time of his trial. (McXabb and Anderson Cases, October 
Term D. C. Court, 1942—Decided March 1, 1943, Decision 
Reversed. 11; U. S. 701, Supreme Court 663-2SL^E. D. 569. 
Haywood Williams, A. 150, U. S. District Court by the Honor¬ 
able David A. Pine, November 1943.) 

Title Four, (4) Section (40) D. C. Code, States: That a 
person arrested without warrant shall be conveyed in person 
by the officer making the arrest immediately and without de¬ 
lay before the proper court, so that the person arrested can be 
dealt with according to law. 

The petitioner was not even allowed this privilege accord¬ 
ingly that is set aside for him by law. 

This also violated the Civil Rights Statute—Title 18, Sec. 
52 in the Suppressing of the rights of your petitioner. That 
the defendant’s attorney was incompetent in the defense of 
the accused before and during the tzral. 

That before the defendant’s trial, on several occasions he 
gave to his attorney one Milton I. Lewis, names and addresses 
of persons who could prove that the accused was not guilty of 
the charge placed against him. These witnesses which the 
attorney refused to call in the defense of this petitioner knew 
that it was impossible for the petitioner to forge the checks 
at the time the alleged forging was supposed to have been 
committed. 

That the petitioner requested the attorney to have a hand¬ 
writing expert present at the time of the trial in order 
that the defesne prove his innocence of the charge 
3 of Forgery against him. 

That this attorney not having any defense to offer 
at the time of the trial showed incompetency, and dis’terest. 
That his failure to object when the forced confession of the 
accused was offered by the government as evidence against the 
accused when he knew full well that this evidence was in- 
admissable at the time of the trial, showed that he was in¬ 
competent. 
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Article 6, of the Constitution al’ows compulsory process for 
obtaining witnesses in the favor of the accused, at the time 
of his trial. As this was refused by the attorney the peti¬ 
tioner’s constitutional rights were violated. 

During the trial of the accused the jury asked the court for 
the sample of petitioner’s handw’riting which they wanted for 
comparison with the forged instrument. This request was 
refused by the court with the statement—“As this evidence 
has not been submitted as evidence from the defense up to 
now, it cannot be introduced at this time and is therefore, 
void and cannot be used in the trial.” 

The trial court erred as a matter of law in the refusal of 
this evidence in the interest of the defense. That the refusal 
of court to admit proper evidence in the former trial is suffi¬ 
cient to obtain a rehearing. 

In the Decision of Johnson V. Zerbst, 304. U. S. 458. 

“A trial court is without power to proceed with judgment 
when during the progress of accused trial his constitutional 
rights have been violated, therefore, the accused shall have 
relief of Habeas corpus.” 

Now a question? 

May the jury decide that the defendant is guilty before all 
the evidence is heard? No. The jury’s duty of deciding guilt 
or innocence does not arise until after all the evidence has been 
presented and the court charge give. 

Allen Versus U. S. 164, U. S. 492. (Also see Section 27, 
R. C. L.) (3 P. P. S35; S36.) 

Your petitioner prays that this honorable court issue a writ 
of Habeas Corpus commanding the Respondent Ray L. 
4 Huff, to produce the body of this petitioner before this 
honorable court at a time and date specified, so that 
due inquiry may be made into the premises as law and justice 
requires and to show just cause, if any why, this petition 
should not be shown the justice in the redress he seeks and to 
be released fore with, and your petitioner prays. 

Respectfully submitted. 

Benjamin H. Jones. 

Benjamin H. Jones. 




15 


Subscribed and sworn to before me on this 13 day of June 
1944. 

My commission expires on the 25 day of October 1946. 

Roscoe C. Clarke, 

Notary Public. 

My commission expires October 25, 1946. 

Forma paupers 

Comes now one Benjamin H. Jones, being duly sworn, de¬ 
poses and says that he is a citizen of the United States of legal 
age, and seeks permission of this court to file and prosecute 
his petition for a writ of habeas corpus without prepayment 
of costs, that because of his poverty he is unable to prepay 
the usual costs and fees, nor is he able to give security for 
same, that this petition is filed in good faith and he believes 
that he is entitled to the redress he seeks by said action in 
this court of the United States, wherefore, it is prayed that 
the same be allowed to be filed in forma paupers. 

Benjamin H. Jones, 

Petitioner. 

Subscribed and sworn to before me this 13 day of June 1944. 

My commission expires on the 25 day of October 1946. 

Roscoe C. Clarke, 

Notary Public. 

My commission expires October 25, 1946. 

5 Ex. 1 

Law Offices of Mark P. Friedlander, 

Hill Building, 

Washington #6, D. C., June 13,1944. 

HC 2779 

Mr. R. M. Stearns, 

Motions Commissioner, District Court of the United 
States for the District of Columbia, Washington, D. C. 

Dear Mr. Stearns: Pursuant to your letter of June 12, 
1944, may I advise you that Mr. Friedlander will be out of 
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town until the 19th of June. Upon his return, your communi¬ 
cation will be brought to his attention. 

Yours very truly, 

I. Unstad, Secretary. 

Filed September 21, 1944. Charles E. Stewart, Clerk. 

6 Ex. 2 

June 12, 1944. 

HC 2779 


Mark P. Friedlander, Esq.. 

502 Hill Building, Washington ~6, D. C. 
Dear Mr. Friedlander: 


Upbn receipt of the attached letter from Benjamin H. Jones 
by Mr. Justice Morris he requested me to ascertain whether 
you would be willing to investigate the statements made 
therein and report to the Court as to whether in your opinion 
there is any possible basis for the filing of a petition for a writ 
of habeas corpus on behalf of Benjamin H. Jones for considera¬ 
tion by the Court, and, if so, whether you would aid the author 
of the letter in preparing such a petition. 

For your information a petition was prepared in proper per¬ 
son and filed as Habeas Corpus No. 2564, but the Court denied 
issuance of the writ. 


Your cooperation in this matter will be greately appreciated. 


Sincerely, 


Motions Commissioner 


Filed September 21,1944. Charles E. Stewart, Clerk. 
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Ex. 3 


Law Offices of Mark P. Friedlander, 

Hill Building, 

Washington #£, D. C., August 12,1944. 
HC 2779 

R. M. Stearns, 

Motions Commissioner, District Court of the United States 
for the District of Columbia, Washington, D. C. 

Dear Mr. Stearns: On June 12th I was requested to investi¬ 
gate the statements contained in a letter from Benjamin H. 
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Jones and which was being treated as a petition for wTit of 
habeas corpus. 

Inasmuch as an issue of fact has been created in the letter 
when treated as a petition for habeas corpus, I believe it is the 
duty of the Court to ascertain whether or not the facts stated 
by petitioner are true. I would appreciate your advising the 
Court of my opinion, and I shall be glad to appear on behalf 
of Mr. Jones and present his evidence. I shall be out of the 
city during the period of August 25th through September 1st, 
and would appreciate it if the matter could be called prior to 
that time. 

Yours very trully, 

Mark P. Friedlander. 

Mark P. Friedlander. 

MPF/iu. 

Filed September 21, 1944. Charles E. Stewart, Clerk. 

S Ex. 4 

Law Offices of Mark P. Friedlander, 

Hill Building, 

Washington # 6, D. C., July 12,1944- 
HC 2779 

Filed September 21, 1944. Charles E. Stewart, Clerk. 

R. M. Stearns, 

Motions Commissioner District Court of the United States 
for the District of Columbia, Washington, D. C. 

Dear Mr. Stearns: In conformity with your letter of June 
12th, addressed to me, requesting that I investigate the state¬ 
ments contained in a certain letter from Benjamin H. Jones and 
advise the Court as to my opinion of the situation, may I re¬ 
port as follows: 

1. That I have communicated with Mr. Benjamin H. Jones 
and he has been very cooperative and seems anxious to fully 
advise me of the facts. 
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2. I have communicated with the following people: P. J. 
Beaudet, Willis Cornwell and Mrs. Mary M. Jones. I have 
received no reply from Mrs. Mary M. Jones and Willis Corn- 
well, but have spoken to P. J. Beaudet. I have obtained the 
full names of two persons mentioned by Mr. Jones, but have 
not as yet been able to obtain their correct address nor talk to 
them. These people referred to are Ben Cohen, who is now 
reported in the Army, and Jimmie Chepuras, who is now re¬ 
ported in the Merchant Marine. 

3. I have grave doubts concerning this case by reason of the 
smallness of the amount of the check involved. 

4. Unfortunately, the doubt now apparent was a matter 
primarily for the trial court and the jury; and I have been 
unable to ascertain any lack of jurisdiction in the court to hear 
the case and determine it. I am also not in a position to show 
that perjury was committed as I understand there was no 
stenographic record of the testimony taken, and if there is 
such a record, the same is not available to me. 

5. Under all the circumstances. I consider it advisable be¬ 
fore making a final report, to request a personal consultation, 

and wonder whether or not Mr. Benjamin H. Jones could 
9 be brought up to the District Jail and from thence to 
1 the District Court for consultation. It is very very 
difficult to closely examine the situation by correspondence. 

6. It does not seem probable to me that the crime of forgery 
would be committed for the sum of S6.S6, nor would a former 
employee in forging a check use a check drawn on a bank in 
which his employer had no account. 

It is for these reasons that I question the probable guilt. 
However, outside of these facts and questions, there is no 
technical reason for the issuance of a writ of habeas corpus. 

May this letter be treated as a motion for consultation with 
Mr. Benjamin H. Cones? 

Yours very truly, 


Mark P. Friedlander. 
Mark P. Friedlander. 


MPF/iu. 

CC to Mr. Benjamin H. Jones, Box 25, Lorton, Virginia. 


Filed September 21,1944. Charles E. Stewart, Clerk. 
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Ex. 5 
HC2779 


Mr. Benjamin H. Jones. 

Box 25, Lorton, Virginia. 

Dear Mr. Jones: I hasten to reply to your letter of August 
30. 1944. The law, in my opinion, is well established that 
if a person takes the stand and testifies, then any criminal 
record is admissible in order to impeach the testimony of the 
party so testifying. The theory is that such conviction only 
goes to the credibility of a witness. 

I am quite certain that you have no cause of action against 
Mr. Inglesby for statements made in Court, as they are en¬ 
tirely privileged as long as material. Unfortunately, in view 
of the state of the record, I am satisfied that a petition for 
writ of habeas corpus will be of no avail, and I do not believe 
the Court will allow the same to be filed. 

Under all the circumstances, it is my opinion that unless 
you are able to obtain a pardon or parole, I know of no other 
remedy that you have. 

Yours very truly, 

[S] Mark P. Friedlander. 

MPF/iu. 

Filed September 21, 1944. Charles E. Stewart, Clerk. 

11 Ex. 6 


HC2779 


June 19, 1944. 


Benjamin H. Jones, 

Box 25, Lorton, Virginia. 

My Dear Sir: Your petition for a writ of habeas corpus, 
submitted with a request, supported by an affidavit of poverty 
for leave to file the petition in forma pauperis has been re¬ 
ceived by the Court and referred to this office for reply. 

Prior to the receipt of the petition above referred to, your 
recent letter addressed to the Court wherein you requested 
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the Court for advice relative to the preparation of a petition 
for a writ of habeas corpus was referred to an attorney of this 
Bar for investigation and report as to whether there is any 
proper basis for the filing of a petition for a writ of habeas 
corpus and the issuance of a writ. 

Pending receipt of a report from that attorney, which it is- 
expected will be within the next few days, further action on 
the petition submitted by you wdll be held in abeyance inas¬ 
much as the same is deemed insufficient for the issuance of a 
writ. 

Yours truly, 

Motions Commissioner. 


CC; Mr. Mark P. Friedlander. (See my letter to you, and 
attached letter from Benjamin H. Jones, of 6/12/44.) 

Filed September 21, 1944. Charles E. Stewart, Clerk. 
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Ex. 7 


Name. Ben H. Jones; Reg. No. 10650. 

Date. Sept. 5, 1944. Box 25, Lorton, Va. 

Filed Sept. 21, 1944. Charles E. Stewart, Clerk. 

Name, Mr. R. M. Stearns, 

Motions Commisioner, 

District Court of the United States, for the 
District of Columbia, Washington, D. C. 

H. C. 2779 

My Dear Sir: I have at hand a letter, received today from 
Mr. Friedlander, stating that my petition of Habeas Corpus 
which you know have, will not be allowed to be filed in the 
court, as much as I appreciate Mr. Friedlanders efforts in trying 
to help me, I feel that there is a lot more that could be accom¬ 
plished. It is understood that he is a civil lawyer, unfamiliar 
with criminal, proceadure. that is why I made the above 
statement, 

There is a doubt in my mind as to the legality in the decision 
rendered by the District Court against me, I have tried to 
prove this allegation to this court in the petitions of H. C. 
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which I have sent up there, only to have them denied 

13 issuance. Therefore I have been unable to prove my 
contentions. 

It is useless for me to try and quote any law to you as you 
are supposed to know the law, but what I have in my mind 
has to come out. and it is this. 

My Handwriting, strict admissable evidence, was refused 
by this court of law. Why? 

The courts duty is to hear all the evidence before it con- 
dems, proceeds upon inquery and renders judgement only after 
an impartial trial; 

Do you think that the refusal of the evidence in my favor 
showed impartiality? I do not. It is possible, that because 
I was unable at the time of my trial, to engage competent} 
counsil that I was found guilty? If that is the case, why have 
a trial? If ever a man was Kangarooed in the District Court, 
I am that man. This is not. due Process of Law. 

Due process, however, plainly forbids any judicial or 

14 quasi-judicial action against life, liberty, or property 
carried out in accordance with the general rules estab¬ 
lished in our system of jurisprudence for the security of private 
rights, In relation to proceadure. this means the hearing of 
every issue before it is decided. See Hager vs Reclemation 
District 111 U. S. 701 [1884]. 

These same courts have not cared to attempt to frame any 
general definition, rather they have preferred, as the highest 
Federal tribunal has said, that the full meaning [of the 
phrase] should be ascertained by the process of inclusion and 
exclusion in the course of decisions in cases as they arise, not 
withstanding the fact that in this particular case they pro¬ 
ceeded with judgment, knowing full well, that it was not 
within the scope of the law. 

Under the existing circumstances the case should be nullified 
as there was no power left for the court to proceed with 
judgment in this violation of due process of law as was 
allowred in this prosecution. 

15 This judgement in my case, is, as if they, the court, 
had allowed to be entered against me, and what we are 

guranteed is immunity from; bills of attainder, a bill of 
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attainder is a legislative measure which inflicts, or causes to 
be inflicted, punishment, without a judicial trial. See article 
(1) Sec 9, Cl. 3, Strictly speaking I did not have a trial, under 
the above mentioned findings. 

Article one (1) of the constitution gives anyone the right 
to petition the government for a redress of grievances. 

This right is deeply rooted in English and Colonial ex¬ 
periences but it has none the less been the subject of notable 
controversies in the United States, specially as to whether 
the right to present a petition involves the right to have it 
heard and considered. It is clear enough now that no such 
deduction follows. The District Court, clerks office, is 

16 flooded each year with petitions on all manner of 
subjects. 

They are received, but pigeon-holed and rarely heard of after¬ 
wards; the same thing happens in Parlimentary bodies every¬ 
where. 

Strictly speaking the writ of Habeas Corpus is not an action 
or a suit but rather a summary remedy open to the person 
detained. 

Orr vs. Jackson. 149 Iowa 641, 12S N. W. 958 (1910), Arnold 
vs. Schmidt. 155 Wisconsin 55,143 N. W. 1055 (1913). 

Mainly its great object is the speedy liberation of those who 
may be detained or imprisoned without sufficient cause or jus¬ 
tification; see Henery vs. Henkel. 235 U. S. 219 (1914), Belch 
vs. Manning, 55 Fla. 229,46 S. D. 91 (1908); People vs. Windes, 
2S3 Illinois 251, 119 N. E. 297 (190S); People vs. Kuhne, 107 
N.Y. 1020 (1907). 

As you know, in my letter and petition to Justice Morris I 
have raised a question and stated a fact that cannot 

17 very well be set aside. As a court of law in the Capitol 
of the United States, it would seem to most anyone, that 

they the Court, would rectify such an outrageous and uncalled 
for mistake. But it seems to me now; that these courts hate 
to rectify any mistakes made. Perhaps they hate to admit to 
an error, or is it that they are ashamed to have it known? I 
know for a fact this is not the first judgement that these courts 
have been in error. If each case was investigated as it should 
be before indictment, one half of them would be thrown out 
by the Grand jury. 
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There is no way of telling just what goes on in the ex parte 
hearing the prosecutor places before the grand jury in order to 
obtain a true bill for indictment, as we who are at that time in 
jail are refused the right of appearance before this great and 
exalted bunch of misinformed citizens. 

If the District Attorney can, or has the right to place 
18 the accused in double jeopardy, after he has innocently 
mounted the witness stand in his defense at his trial, to 
try and explain truthfully the circumstances of the case, to 
bring up a record of past offenses which had nothing to do 
with the present trial, God alone knows what tactics he uses 
before the Grand Jury. 

I want it thoroughly understood that I have been and am 
being, to the best of my ability and belief, maliciously in¬ 
carcerated, Who is to gain? I do not know. But I do know, 
I am not guilty of the crime of which I am accused, nor do 
I know who is guilty. 

Therefore if it is within your power and I believe it is, you 
can treat this letter as a further motion to the court to review 
my petition of H. C. so that I may get the hearing that is 
rightfully mine. 

I am retaining a copy of this letter. Enclosed please find 
letter from Mr. Friedlander. Would you please acknowledge 
receipt of both, and return enclosed letter. 

Respectfully, 


B. H. Jones. 


19 In the District Court of the United States for the 

District of Columbia 


Habeas Corpus No. 2779 


Benjamin H. Jones, petitioner 
vs. 

Ray L. Huff, Supt., respondent 
Order authorizing filing, etc. 

Upon consideration of the affidavit of poverty and accom¬ 
panying petition for a writ of habeas corpus, it is this 21st 
day of September, 1944, 
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Ordered that the petition be filed without prepayment of 
costs. 

It is further ordered that issuance of the writ of habeas 
corpus be and the same is hereby denied. 

Daniel W. O’Donoghue, 

Justice. 

Filed September 21. 1944. Charles E. Stewart, Clerk. 

20 Name, Benjamin H. Jones. Reg. No. 10650. 

Date, October 13, 1944. Box 25, Lorton, Va. 

Name, Mr. Charles E. Stewart, 

Chief Clerk, United States District Court, 
for Washington 25, D. C. 

Dear Sir : Am in receipt of your letter of Sept. 22 last, in¬ 
forming me that my petition for Habeas Corpus had been filed 
as Habeas Corpus #2779 also that the court had denied issu¬ 
ance of this Habeas Corpus the 21st day of Sept last, 

It is with this letter to you that I am noting an appeal 
of this denial to the United States Court of Appeals for the 
District of Columbia. 

Would you be so kind as to acknowledge receipt of this com¬ 
munication ; I beg to remain 
Respectfully Yours, 

Benjamin H. Jones, 

Box 25, Lorton, Va. 

Oct. 16, 1944. Leave to proceed on appeal without pre¬ 
payment of costs granted. 

Daniel W. O'Donoghue, 

Justice. 

Filed Oct. 16, 1944. Charles E. Stewart, Clerk. 

21 District Court of the United States 

for the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered 1 to 20, both inclusive, to be a 
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true and correct transcript of the record in accordance with 
Rule 75 (g) of the Federal Rules of Civil Procedure for the 
District Courts of the United States, in cause entitled Ben¬ 
jamin H. Jones, Petitioner vs. Ray L. Huff, General Superin¬ 
tendent D. C. Penal Institutions. Respondent, Habeas Corpus 
No. 2779, as the same remains upon the files and of record in 
said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in said 
District, this 22nd day of November, 1944. 

[seal] Charles E. Stewart, 

Clerk. 

By Barbara Kendall, 

Deputy Clerk. 

[Endorsement on cover:] No. 8932. Benjamin H. Jones 
v. Ray L. Huff, General Superintendent D. C. Penal Institu¬ 
tions. United States Court of Appeals for the District of 
Columbia. Filed Jan. 25, 1945. Joseph W. Stewart, clerk. 
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DISTRICT OF COLUMBIA 

April Term, 1945 


No. 8933 

Benjamin H. Jones, appellant 

v. 

E. J. Welch, Superintendent of the D. C. Reformatory, 

and 

Board of Indeterminate Sentence and Parole, appellees 


APPEAL FROM THE DISTRICT COURT OF THE EXITED STATES FOR 

THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 

This appeal is taken from the denial of habeas corpus to the 
appellant, who sought his release on the claim that he had been 
unlawfully denied parole by the Board of Indeterminate Sen¬ 
tence and Parole of the District of Columbia. The chief com¬ 
plaints against the action of the Board were that the appellant 
was not given a hearing before the full Board but only one of 
its members, and that the Board determined adversely in his 
case because of an alleged previous parole violation. The ap¬ 
pellant’s petition was permitted to be filed without prepayment 
of costs, but the writ was denied. 

The appellant was tried and convicted in Criminal Case No- 
72,428 in the District Court of the United States for the Dis¬ 
trict of Columbia. He received a sentence of one to three 
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years on October 15,1943. On or about November 13,1944, he 
submitted to the District Court of the United States for the 
District of Columbia for filing without costs his petition and 
an affidavit of poverty. The petition consists of fifteen hand¬ 
written pages. (This Appendix -22—) In part (App. 2$—) 
it alleges that the appellant, on the 22nd day of September 
1944, “was confronted by one member of the Board of Indeter¬ 
minate Sentence and Parole, naming Frank R. Jelleff at this 
hearing. The other two members were absent, naming Wilbur 
LaRoe and Col. Johnson, thereby depriving your petitioner of 
a full and impartial hearing on his application for parole. 

“That on October 10,1944, your petitioner was sent a written 
notice signed by J. B. Garrott, Institutional Parole Officer, 
stating that the application for parole had been denied.” 

Later in the petition (App. it is alleged that the reason 
for the denial of appellant’s parole was a former violation of 
parole in 1941. Most of the remainder of the petition consists 
of references to statutes and legal argument. This argument 
may be summarized as follows: That the appellant was en¬ 
titled to a hearing before the entire board of three members 
and that the hearing before only one member was no hearing 
at all; that the Board is bound to release a prisoner after he has 
served his minimum sentence if his conduct in the institution 
has been good; and that the Board acted improperly in appel¬ 
lant’s case in considering a past parole violation, especially 
when the only evidence of such violation was a warrant for 

parole violation which is described in the petition (App.-) 

as “not an authorized document.” 

STATUTES INVOLVED 

Section 24-201—Creation of Board of Indeterminate Sen¬ 
tence and Parole—Duties generally—Rules and regulations— 
Expenses. 

There shall be established in the District of Columbia 
a Board of Indeterminate Sentence and Parole for the 
penal institutions for said District, to consist of three 
members, residents of said District, to be appointed by 
the commissioners of the District of Columbia, none of 
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which members shall be officially connected with the 
prison administration in any other capacity; of the three 
members first appointed after July 15, 1932, one shall 
be appointed for three years, one for five years, and 
one for seven years; thereafter all appointments, except 
such as may be made for the remainder of unexpired 
terms, shall be for the term of seven years. It shall be 
the duty of the Board of Indeterminate Sentence and 
Parole to examine into the physical, mental, and moral 
records of the prisoners committed to the penal institu¬ 
tions of the District; receive reports of wardens and 
other officials, including the psychiatrist; recommend 
the treatment which, in their opinion, is most conducive 
to the prisoners’ reformation; and provide for a system 
of determining the proper time of release and the reha¬ 
bilitation of the ex-prisoner in the community. The 
board shall adopt rules and regulations for its procedure, 
subject to the approval of the commissioners of District 
of Columbia. The members of the board shall serve 
without compensation: Provided , That actual and nec¬ 
essary traveling expenses of the members of the board, 
incurred in the performance of duties under Sections 
24-201 to 24-20S, shall be allowed and paid as herein 
provided. (July 15,1932,47 Stat. 696, ch. 492, § 1) 

Section 24-202—Executive secretary, parole officers and em¬ 
ployees—Appointment and duties—Salaries and expenses. 

The Board of Indeterminate Sentence and Parole 
shall, subject to the approval of the Commissioners of 
the District of Columbia, appoint an executive secre¬ 
tary, and parole officers, one of whom may be designated 
as the chief parole officer, and other employees, in such 
number as shall be appropriated therefor by congress 
from time to time. It shall be the duty of such officers, 
subject to the discretion and control of said Board, to 
perform such duties and exercise such authority as the 
Board may direct. The salaries of said executive secre¬ 
tary, parole officers, and other employees shall be fixed 
in accordance with the Personnel Classification Act of 
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1923, as amended. Appropriations are hereby authorized 
for the payment of the salaries of said executive secre¬ 
tary, said parole officers, and other employees, the actual 
and necessary traveling expenses of the members of the 
1 Board, said executive secretary, and said parole offi¬ 
cers. and all other necessary expenses incurred in the 
administration of sections 24-201 to 24-210. Until ap¬ 
propriations as herein authorized are made therefor, all 
said salaries and expenses shall continue to be paid out 
of the appropriations for the penal institutions as now 
authorized by law. (July 15,1932, 47 Stat. 697. ch. 492, 
§ 2; June 6. 1940. 54 Stat. —, ch. 254. § 1.) 

Section 24-204—Parole authorized—Conditions—Custody— 
Reports. 

Whenever, within the limitations of section 24^-203. it 
shall appear to the Board of Indeterminate Sentence and 
Parole, from the reports of the prisoner s work and con¬ 
duct which may be received in accordance with the rules 
1 and regulations prescribed, and from the study and ex¬ 
amination made by the board itself, that any prisoner 
serving an indeterminate sentence is fitted by his train¬ 
ing for release, that there is a reasonable probability 
1 that such a prisoner will live and remain at liberty with¬ 
out violating the law. and in the opinion of the board 
such release is not incompatible with the welfare of so¬ 
ciety, said Board of Indeterminate Sentence and Parole 
may, in its discretion, authorize the release of such pris¬ 
oner on parole, and he shall be allowed to go on parole, 
outside of said prison, and in the discretion of the board 
to return to his home, or to such other place as the 
board may indicate, upon such terms and conditions, 
including personal reports from said paroled prisoner, 
as said Board of Indetermine Sentence and Parole shall 
prescribe, and to remain, while on parole, in the legal 
custody and under the control of the Attorney General 
of the United States or his authorized representative 
until the expiration of the maximum of the term or 
terms specified in his sentence, without regard to good- 
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time allowance, and the said Board shall in every parole 
fix the limits of the residence of such person paroled: 
Provided, however, That the conditions prescribed and 
the residential limits may be thereafter changed or mod¬ 
ified as the board in its judgment may determine. (July 
15, 1932, 47 Stat. 697, ch. 492, § 4; June 6, 1940, 54 
Stat. —, ch. 254, § 3.) 

Section 24-205—Violation of parole—Warrant—Arrest— 
Return to confinement. 

If said Board of Indeterminate Sentence and Parole, 
or any member thereof, shall have reliable information 
that a prisoner has violated his parole, said board, or 
any member thereof, at any time within the term or 
terms of the prisoner’s sentence, may issue a warrant 
to any officer hereinafter authorized to execute the 
same for the retaking of such prisoner. Any officer of 
the District of Columbia penal institutions, any officer 
of the Metropolitan Police Department of the District 
of Columbia, or any federal officer authorized to serve 
criminal process within the United States to whom 
such warrant shall be delivered is authorized and re¬ 
quired to execute such warrant by taking such prisoner 
and returning or removing him to the penal institution 
of the District of Columbia from which he was paroled 
or to such penal or correctional institution as may be 
designated by the Attorney General of the United 
States. (July 15, 1932, 47 Stat. 69S, ch. 492, § 5; June 
6,1940,54 Stat. —, ch. 254, § 4.) 

Section 24-206—Revocation of parole after retaking—Hear¬ 
ing—New parole. 

At the next meeting of the Board of Indeterminate 
Sentence and Parole held after the issuing of a warrant 
for the retaking of any paroled prisoner, said board shall 
be notified thereof, and if such prisoner shall have been 
returned to the institution, he shall be given an oppor¬ 
tunity to appear before said Board of Indeterminate 
Sentence and Parole, and the said board may then, 
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or at any time in its discretion, revoke the order and 
terminate such parole or modify the terms and condi¬ 
tions thereof, and if such order of parole be revoked and 
the parole so terminated the said prisoner shall serve 
the remainder of the sentence originally imposed, the 
unexpired term of imprisonment of any such prisoner 
to begin to run from the date he is returned to the insti¬ 
tution. and time the prisoner was out on parole shall not 
be taken into account to diminish the time for which 
he vras sentenced: Provided , That the parole board, at 
its discretion, may afterwards grant a new parole to 
said prisoner, in the event said board should deem it 
advisable. 

In the event said prisoner is removed to a penal or 
correctional institution designated by the Attorney 
General, the Board of Parole, created by sections 723a 
to 723c, Title IS, U. S. Code, shall have and exercise 
the same power and authority over such prisoner as 
the Board of Indeterminate Sentence and Parole would 
have had such prisoner been returned to a penal 
institution of the District of Columbia, including the 
power to revoke his parole. (July 15, 1932, 47 Stat. 
69S, ch. 492, § 6; June 6, 1940, 54 Stat. —, ch. 254, § 5.) 

Section 716, Title IS, U. S. Code—Same; granting of 
parole; application; findings; terms and conditions; approval 
of Attorney General; parole of alien prisoners. 

If it shall appear to the Board of Parole from a report 
by the proper officers of such prison, or upon application 
by a prisoner for release on parole, that there is a reason¬ 
able probability that such applicant will live and remain 
at liberty without violating the laws, and if in the opin¬ 
ion of the board such release is not incompatible with 
the welfare of society, then the Board of Parole may, in 
its discretion, authorize the release of such applicant on 
parole, and he shall be allowed to go on parole outside 
of said prison, and, in the discretion of the board, to re¬ 
turn to his home, upon such terms and conditions, in¬ 
cluding personal reports from such paroled person, as 
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said Board of Parole shall prescribe, and to remain, while- 
on parole, in the legal custody and under the control 
of the warden of such prison from which paroled, and 
until the expiration of the term or terms specified in 
his sentence, less such good time allowance as is or may 
hereafter be provided for by law; and the said board 
shall, in every parole, fix the limits of the residence of 
the person paroled, which limits may thereafter be 
changed in the discretion of the board. No release on 
parole shall become operative until the findings of the 
Board of Parole under the terms hereof shall have been 
approved by the Attorney General of the United States: 
Provided , That where a Federal prisoner is an alien and 
subject to deportation the Board of Parole may author¬ 
ize the release of such prisoner after he shall have be¬ 
come eligible for parole on condition that he be deported 
and remain outside of the United States and all places 
subject to its jurisdiction, and upon such parole becom¬ 
ing effective said prisoner shall be delivered to the duly 
authorized immigration official for deportation. (June 
25, 1910, c. 387, § 3, 36 Stat. 819; May 13, 1930, c. 255 r 
§ 1, 46 Stat, 272; Mar. 2, 1931, c. 371, 46 Stat. 1469.) 

SUMMARY OF ARGUMENT 

Habeas corpus is not available to procure the release of one 
whom the Board of Indeterminate Sentence and Parole has 
refused to parole. Indeed, the statute confers plenary juris¬ 
diction on the Board to release or not to release. The statute 
does not require that a prisoner be given a hearing before the 
entire Board, or even before one member of the Board, before 
parole be denied. It has been held in the case of revocation of 
parole—as to which the statute requires that the prisoner be 
given an opportunity to appear before the Board—that a hear¬ 
ing before a parole officer appointed by the Board is sufficient. 
The wording of the statute plainly indicates an intention on 
the part of Congress to vest jurisdiction exclusively in the 
Board. 
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ARGUMENT 

It should be observed in the beginning that the local statute 
providing for the Board of Indeterminate Sentence and Parole 
(24 D. C. Code, 1940, Sections 201 et seq.) is so similar in terms 
to the statute providing for the Board for the other federal 
districts (18 USC 714, et seq.) that cases interpreting them may 
be cited and applied interchangeably. See, for instance, Story 
v. Rives , 68 App. D. C. 325, 329,97 F. (2d) 182 (1938). 

The extraordinary remedy of habeas corpus is not available 
to secure the release of a prisoner properly convicted and sen¬ 
tenced who complains that the board of parole has unjustly or 
even arbitrarily denied him parole. In the case of Pope v. Huff, 
App. D. C. No. 8626, decided March 30, 1944,141 F. (2d) 727, 
this Court said: “Eligibility to parole, * * * cannot be tried 
in habeas corpus.” In support of this statement was cited the 
case of McNally v. Hill, 298 U. S. 131. In that case it appeared 
that the applicant for habeas corpus was a prisoner in the peni¬ 
tentiary, and that he was admittedly justly confined under a 
valid sentence, but was seeking by habeas corpus to nullify an 
allegedly invalid sentence which had also been imposed upon 
him, so that he might then be eligible for parole. In that respect 
the case differs from the instant one, but the same rule has also 
been applied where, as here, the only deterrent to release is the 
claimed arbitrary action of the parole board in denying parole. 
See Cardigan v. White, 18 F. (2d) 572 (CCA 8, 1927); and 
Goldsmith v. Aderholt, 44 F. (2d) 166 (CCA 5, 1930). 

In the case of Hauck v. Hiatt, 141 F. (2d) 812 (CCA 3,1944) 
the Court, referring to the general federal statute regarding pa¬ 
role (18 USC 716), stated: 

Language expressive of legislative intent could not be 
plainer. It has been held repeatedly that the paroling 
authority in passing upon a prisoner’s application for 
parole exercises a discretionary power and that a writ of 
habeas corpus is not available to secure relief from its 
decisions. (Citing cases, including Story v. Rives, 
supra.) 

The case of Story v. Rives, 68 App. D. C. 325,329,97 F. (2d) 
182 (1938) involved an interpretation of the so-called good 
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conduct provision (providing for release before expiration of 
the full sentence) and in particular an amendment to that 
provision (18 U. S. C. 716-b) to the effect that one released for 
good conduct should be treated “as if on parole.” In discussing 
the differences between such release and release on parole, this 
Court stated (68 App. D. C. at 329): 

As a matter of fact, in one of its most important char¬ 
acteristics. parole differs irreconcilably from the new pro¬ 
cedure of conditional release. A prisoner is released on 
parole by the United States Board of Parole wholly as a 
matter of discretion * * * (Citing United States ex 
relAndersonv. Anderson, 76 F. (2d) 375 (CCA 8,1935)). 

Probably the leading case on the subject is Redman v. Due- 
hay, 246 Fed. 283 (CCA 9,1917). In that case a prisoner who 
was denied parole sought release on habeas corpus. He claimed 
that he had been unjustly denied parole. The parole author¬ 
ities in answer to a rule to show cause pleaded that a proper 
hearing had been granted to the prisoner and that the Board 
of Parole had determined that there was not a reasonable prob¬ 
ability that the prisoner would remain at liberty without violat¬ 
ing the law and had accordingly denied parole. .The District 
Court heard testimony of a representative of the Parole Board 
and denied the writ. On appeal, the Circuit Court of Appeals, 
after quoting the language of the Act of June 25,1910, 36 Stat. 
819, which is now a part of 18 U. S. C. 716, said: 

Language expressive of legislative intent could not 
be plainer. It must appear to the board by showing in 
the manner prescribed that there is reasonable probabil¬ 
ity that the applicant for a parole will abide by the law; 
and if in the belief or judgment of the board his release 
is not incompatible with the welfare of society, the board 
may, in its discretion, authorize parole. The opinion 
called for is that of the board, and the power to authorize 
release is vested exclusively in the board to be exercised 
as it may, in its wisdom, see fit. 

Petitioner, having failed to show that he is entitled 
to relief from the courts, was properly denied the writ. 

Affirmed. 

*. •» 
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An analysis of the local statute on the subject renders the 
• above-quoted words of the court apposite. The power to grant 
or refuse parole, to fix the conditions of it while it exists, to 
revoke it, all seem to be lodged exclusively in the Board, whose 
membership is provided for from the citizenry of the District 
of Columbia for staggered terms. 24-201 D. C. Code, 1040. 
The Board is authorized to appoint such officers, and give 
them such powers, as it deems necessary. 24-201 Id. 

Section 24-204 provides that whenever it shall appear to the 
Board from the reports which are received that a prisoner is 
fitted for release, and that there is a reasonable probability 
that if released he shall not violate the law and in the opinion 
of said Board the prisoner’s release would not be incompatible 
with the welfare of society, the Board in its discretion may au¬ 
thorize his release upon such conditions as the Board shall pre¬ 
scribe, which conditions may be changed as the said Board shall 
determine. Sections 24-205 and 206 provide for the issuance 
of a warrant for a violation of parole and for the revocation of 
such parole. The latter section provides that if the prisoner 
is in the institution at the time the revocation of his parole is 
being considered he shall be given an opportunity to appear 
before said Board. This is the only provision in the statute 
providing for a hearing or an opportunity for hearing. The 
Board may then in its discretion revoke the parole or continue 
it on such terms, either the same or modified, as it shall decide. 

Truly have the courts said that “language expressive of legis¬ 
lative intent could not be plainer.” Redman v. Duehay, supra; 
Hauck v. Hiatt, supra. The Supreme Court has referred to 
the power of the Board of Parole as a “discretionary power”. 
Zerbst v. Kidwell, 304 U. S. 359, 362 (1938). See also, Ander- 
son v. Corrall, 263 U. S. 193,197 (1923). 

The petition alleged that the appellant before being denied 
parole was given a hearing by a parole officer. It is argued in 
the petition that this was the denial of a right. It has already 
been pointed out that no hearing, either before the entire Board 
or any member thereof, is required by the statute. That part 
of the statute regarding the revocation proceeding provides 
that the prisoner shall have an opportunity to appear before 
the Board. (Section 24r-206 D. C. Code 1940). In the case of 
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Rogoway v. Warden, 122 F. (2d) 967 (CCA 9, 1941), the pe¬ 
titioner, a prisoner at the United States Penitentiary at McNeil 
Island, Washington, sought his release by habeas corpus on the 
ground, among others, “that he had not violated the conditions 
or terms of his parole; that no valid inquiry had been con¬ 
ducted for the purpose of determining this question; # * 

It appeared that on December 14, 1939, a hearing was con¬ 
ducted by an Assistant Parole Officer at McNeil Island Peni¬ 
tentiary, wherein Rogoway was informed of the reason for rev¬ 
ocation of his parole and was permitted to explain or excuse 
his conduct. A rule to show cause was issued and the District 
Court held a hearing and denied the writ. An appeal was taken 
and the Appellate Court affirmed the rule denying release. It 
is submitted that the effect of this ruling is necessarily that the 
hearing before the Assistant Parole Officer, satisfied the require¬ 
ment of the statute that in revocation proceedings the parolee 
be given an opportunity to appear before the “Board”. 18 U. 
S. C. 719. It is no answer to this argument to say that in the 
Rogoway case there was a hearing on the petition at which the 
action of the Board of Parole was scrutinized. A hearing on 
habeas corpus is not a satisfactory substitute for a constitu¬ 
tional or statutory hearing to which the petitioner was pre¬ 
viously entitled before the tribunal or agency which has caused 
his present detention. Cf. Barry v. Hall, 68 App. D. C. 350, 
357 (1938). 

The appellant also complained in his petition that the Board 
denied his parole because of a previous alleged parole violation. 
The appellant cannot possibly know all the reasons for the 
Board’s action, which is based, by the terms of the statute 
itself, on reasons of which the prisoner is not likely to be ad¬ 
vised. The sufficiency of the information upon which the 
Board may act is a matter solely within its determination. 
Rogoway v. Warden, Supra, Christianson v. Zerbst, 89 F. (2d) 
40,42 (C. C. A. 10). 

CONCLUSION 

The appellant, under a valid judgment of sentence, attempts 
by the extraordinary remedy of habeas corpus to review the 
action of a board in which the law has placed the exclusive func- 
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tion of determining whether the release of a prisoner is com¬ 
patible with the welfare of society. In none of the reported 
cases has it ever been intimated that the action of a board of 
parole can be questioned in a habeas corpus proceeding. The 
Court below, accordingly, ruled correctly in denying the writ 
and its action should be affirmed. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney. 
Charles B. Murray, 
Assistant United States Attorney. 
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District Court of the United States for the District of 

Columbia 

Habeas Corpus No. 2815 

Benjamin H. Jones, petitioner 

v. 

E. J. Welch, Superintendent D. C. Reformatory, 

RESPONDENT 

United States of America: 

District of Columbia, ss: 

Be it remembered, that in the District Court of the United 
States for the District of Columbia, at the City of Washington, 
in said District, at the times hereinafter mentioned, the follow¬ 
ing papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

1 In the United States District Court for the 

District of Columbia 

H. C. #2815 

Filed Nov. 16, 1944; Charles K. Stewart, Clerk. 

Benjamin H. Jones, D. C. Reformatory, Lorton, Virginia, 

petitioner 

v. 

Board of Indeterminate Sentence and Parole and E. J. 
Welch, Superintendent D. C. Penal Institotions, 
Lorton, Virginia, respondents 

Petition for Writ of Habeas Corpus 

To the Honorable Matthew F. McGuire, Associate Justice, 
United States District Court, Washington, D. C. 

The petitioner Benjamin H. Jones respectfully presents; 

That he is of legal age; a natural bom citizen of the 
United States, 


2 


18 


That he is now unlawfully and wrongfully confined and 
restrained of his liberty within the District of Columbia’s Re- 
fonnatoiy, at Lorton, Va., and by the Respondents, the said 
D. C. Board of Indeterminate Sentence and Parole and the Su¬ 
perintendent of the D. C. Reformatory, Lorton, Va., within the 
jurisdiction of this Honorable Court. 

That this restraint and imprisonment is a violation of his 
rights as guaranteed under the act to amend the Indeterminate 
sentence law as of July 15th 1932, which was amended and 
passed in 1938, by the 76th Congress; and as guaranteed under 
the 5th amendment of the Constitution of these United States, 
and for further reasons. 

3 Citing partially, Sections 451-453, 454, and 456, 
Chapter 12 title #6 of the District of Columbia Code of 

law of the act to amend the act to establish a board of inde¬ 
terminate sentence and parole for the District of Columbia and 
to determine its functions, approved July 15th 1932. 

Section 451. * * * And it shall conditionally release on 
parole a prisoner committed to the penal institutions of the 
District of Columbia; when such prisoner shall have served his 
full minimum sentence and shall further provide for the re¬ 
habilitation of the ex-prisoner in the community, during such 
conditional parole until and including the period and date when 
the maximum sentence shall have expired, * * * 

4 Section 453. * * * All prisoners shall be re¬ 
leased on parole as herein provided after having served 

the minimum sentence * * *. 

Section 454 * * # . It shall be the assigned duty of 
the Board of Indeterminate Sentence and Parole to plan for 
the prisoner’s release on parole at the reception of the prisoner 
at the various units of the D. C. Penal Institutions, rather than 
criticize and denounce at the expiration of his sentence. The 
Board of Indeterminate Sentence and Parole shall in no way 
be concerned with the prisoner’s original offense, but solely with 
the fact whether such prisoner is fitted to take his place in 
society without again breaking the law, and shall be concerned 
with the rehabilitation rather than with punitive measures. 
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The said Board of Indeterminate Sentence and Parole 

5 shall then authorize the release of all prisoners on parole 
at the expiration of their minimum sentence, and they 

shall go conditionally on parole, outside of said prison and in 
the discretion of the Board, to return to their homes, under 
such conditions, including personal reports from said paroled 
prisoner, as said Board of Indeterminate Sentence and Parole 
shall provide, and to remain on parole in the legal custody of 
the Attorney General, until the maximum of the term or terms 
specified in his sentence, with no good time allowance as is, 
or may hereinafter be provided * * *. 

Petitioner avers that on the 22nd day of September 1944, 
he was confronted by one member of the Board of Indeter¬ 
minate Sentence and Parole, naming Frank R. Jelleff at 

6 this hearing—the other two members were absent, nam¬ 
ing Wilburn LaRoe and Col. Johnson—thereby depriv¬ 
ing your petitioner of a full and impartial hearing on his 
application for parole. 

That on October 10th 1944, your petitioner was sent a writ¬ 
ten notice signed by J. B. Garrott, Institutional parole officer, 
stating that the application for parole had been denied. 

That the color of authority by virtue of which the respond¬ 
ent, namely the D. C. Board of Indeterminate Sentence and 
Parole, has placed a warrant against your petitioner, to serve 
as a detainer and preventive of pursuit toward parole in the 
present case for which he is now confined, seems both con¬ 
trary and out of conformance with the specified regulations 
embracing the original act from which the Board of Indeter¬ 
minate Sentence and Parole obtained its power to 
function. 

7 It is common belief that the Honorable Courts really 
hold the opinion that when they sentence a convicted 

criminal to an Indeterminate sentence, they must do so while 
keeping in mind just how much time they desire the prisoner 
to serve, so, by the authority as vested in them, they impose an 
adequate sentence through the presiding Justice, with a pro¬ 
portionally large enough minimum sentence (as the law per¬ 
mits) to insure incarceration for that period, as they are well 
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aware that the Indeterminate sentence law permits and de¬ 
mands release by parole at the expiration of the minimum 
sentence. 

That the petitioner’s minimum sentence has expired on 
sentence he is now serving, that he was given an Indeterminate 
sentence of 1 to 3 years, by Justice Letts. 

8 That the sentence commenced October 15th. 1943. and 
expired October loth, 1944. 

That petitioner states he should be released on parole in 
conformance with section 453, chapter 12, title #6 of the 
District of Columbia Code of law, before mentioned in this 
petition. 

Your petitioner presents that he is being deprived of his lib¬ 
erty without due process of law; further, that the respondents, 
one as the agency through which your petitioner is restrained, 
and the other as an agency who is without authority to release. 

The Board of Indeterminate Sentence and Parole being the 
agency restraining, and the Institution Superintendent for the 
D. C. Reformatory being the agency without authority to 
release. 

9 That your petitioner is now unlawfully confined of his 
liberty by a failure of the Board of Indeterminate Sen¬ 
tence and Parole to comply with the specific laws by which it 
was founded, with such obvious evidence, your petitioner re¬ 
spectfully petitions that this Honorable Court inquire quo 
jure. He is continually being imprisoned and not paroled. 

When authority on which denial is based is through a war¬ 
rant in favor of the same Board of Indeterminate Sentence and 
Parole charging violation of parole which expired Feb. 26,1941. 

Your petitioner, then, presents that the warrant by virtue of 
which he is denied parole and further restrained of his liberty 
by the respondents, the said Board of Indeterminate 

10 Sentence and Parole is not an authorized document, and 
has no legal force or authority. 

That the Parole Board does not have the power to 
run a sentence consecutively. 

Section 456. * * * The unexpired term of prisoner 
to begin to run from the date he is returned to the institu¬ 
tion * * *. 
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Wherefore your petitioner earnestly and respectfully prays 
that an order issue out from under the seal of this Honorable 
Court, directed to the second respondent, E. J. Welch, Supt. 
D. C. Reformatory, Lorton, Va„ commanding that he imme¬ 
diately produce the body of your petitioner before this Honor¬ 
able Court, at a time specified, to the end that an inquiry may 
be had touching upon the matters set forth herein; and then 
there show cause, if any there may be, why your peti- 

11 tioner should not forthwith be discharged on parole 
as in the manner prescribed by law, and why the war¬ 
rant for alleged violation of parole, which your petitioner has 
not violated should not be made null and void, and upon hear¬ 
ing a final order be entered herein commanding that your 
petitioner be forthwith discharged in the manner prescribed by 
law and wherein, your petitioner will show through his record 
w’hile at the institution, that he has not committed infrac¬ 
tions of institutional regulations and that his conduct while 
herein has been exemplary, and that he is capable of making 
a honest living if allowed the opportunity to benefit (without 
restraint) from the rights as afforded in accordance with the 
5th Amendment of the Constitution of the United States; 
your petitioner further demonstrates that he has been in 

confinement for the full minimum term of his imprison- 

12 ment, with the subsequent loss of liberty, wife, and 
the pursuit to happiness and having been vindicated 

of his contentions before this Honorable Court, prays that this 
Honorable Court safeguard the guarantee made to petitioner 
under the Constitution of the United States, that he shall not 
twice be held in jeopardy of his liberty for the same offense, 
and restrain anyone from attempting to serve the warrant 
held as a detainer against the petitioner, for which he has 
served the sentence, in full, as was imposed by due process of 
law, and for other and further relief as the case may warrant. 

I, Benjamin H. Jones, being duly sworn according to law, 
depose and say that I have read the aforegoing petition for 
Habeas Corpus; that I know the contents thereof; that 

13 * the allegations are true, except such matters as are 

alleged upon information or belief and these I verily 
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believe to be true, and that I verily believe I am entitled to the 
process sought herein. 

Benjamin H. Jones, 

Petitioner. 

Sworn to and subscribed before me this 13th day of Novem¬ 
ber A. D., 1944. 

[seal] Wade G. Maddox, 

Notary Public. 

My Commission Expires Dec. 29, 1946. 

14 H. C. #2815 

In the United States District Court, for the District of 

Columbia 

Filed Nov. 16,1944. Charles K. Stewart. Clerk. 

Oath in Forma Pauperis 

The petitioner, being duly sworn according to law, deposes 
and says: 

That he is a citizen of the United States; of legal age; and 
that he is now. confined in the District of Columbia’s Reforma¬ 
tory. Lorton, Virginia, and within the jurisdiction of this Hon¬ 
orable Court. 

That he wishes to bring action before this Honorable Court 
to test the legality of his detention, as is set forth in the at¬ 
tached petition for a writ of Habeas Corpus, but because of 
his indigence he is unable to pay the costs of said action, or to 
* give security for same. 

15 That he verily believes himself to be entitled to the 
redress he seeks herein. 

Wherefore: Your petitioner respectfully and earnestly prays 
that this Honorable Court grant him permission to file and 
prosecute said action without the prepayment of costs. 

Benjamin H. Jones, 

Petitioner. 

Sworn and subscribed before me this 13th day of November 
1944. 

[seal] Wade G. Maddox, 

Notary Public. 

My Commission expires Dec. 29, 1946. 
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16 In the District Court of the United States 
For the District of Columbia 

In re: Petition of Benjamin H. Jones (Lorton) 


Leave to file without prepayment of costs granted. Writ 
denied. 

Pine, J . 

11/16-44. 

Filed Nov. 16, 1944, Charles E. Stewart, Clerk. 

17 Name, Benjamin H. Jones. Reg. No. 10650. 

Date, Nov. 20th. 1944. Box 25, Lorton, Va. 


Filed Nov. 22,1944. Charles E. Stewart, Clerk. 

Name, Mr. Charles E. Stewart, Chief Clerk, 

Street No., United States District Court-, 

City, Washington; State, D. C. #25. 

Dear Sir: 

Am in receipt of your letter of Nov. 19th last informing me 
that my petition for Habeas Corpus had been filed as Habeas 
Corpus #2815 also that the court had denied issuance of the 
writ of Habeas Corpus the 17th day of November last. 

It is with this letter to you that I am noting an appeal of! 
this denial to the United States Court of Appeals, for the Dis¬ 
trict of Columbia. 

Respectfully submitted. 

Benjamin H. Jones, 

Box 25, Lorton, Va . 

Let file. 

O’Donoghue, /. 


ll/22-#4. 


18 District Court of the United States 

for the District of Columbia 


United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify the 
foregoing pages numbered 1 to 17, both inclusive, to be a true 
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and correct transcript of the record in accordance with Rule 
75 (g) of the Federal Rules of Civil Procedure for the District 
Courts of the United States, in cause entitled Benjamin H. 
Jones. Petitioner vs. E. J. Welch, Superintendent D. C. Re¬ 
formatory, Respondent, Habeas Corpus No. 2815, as the same 
remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in said 
District, this 20th day of December 1944. 

[seal] C. E. Stewart, Clerk. 

[Endorsement on cover:] No. 8933. Benjamin H. Jones 
v. E. J.Welch, Supt. United States Court of Appeals for 
-the District of Columbia. Filed Jan. 25, 1945. Joseph W. 
Stewart, Clerk. 
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